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Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

HIRA GLHIT HT LA 3AE:~

Revision application to Government of India:

(1) F=0w ScaTa Lo Trer=aw, 1994 FT & ST 719 salq Y JrEe! 3 a1 & q&en enT v
SU-ETRT o TIH TReqeh o STaiia TV srad Tefie §ia, TRa axeaie, faw damer, e &,
T w5, Stae S wad, 998 7T, 95 feeddl: 110001 &1 & ST A1y -

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : -

@ TR A g % wme # s G gt e @ R 9veTR a1 a= srae # ar
WUSTTR & GEX USTIR § 9T & SITq §¢ AW H, AT fheli WOSTIR AT HUSR § 18 98 fohelt e &
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of processing of the goods in a warehouse or in storage whether in a / o
warehouse. \ g
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

(M) AT e T I TR TSAT ST 3 ST (FATer AT T i) FAva B @ qrer g

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.
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T TF Ha¥ & qATiae g, STiiw & §I_T UTRa af 99 U a7 91 § o srfgfeee (7 2) 1998
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998,

(2)  FE ST e (e Rammestt, 2001 % [ 9 ¥ siqvia AR yo=r dear 3w-8 F ar
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The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3)  TRTASIT swae & |Ter STg! €ery e U ATE &9 47 Sa9 F glaT €92 200/ - 6 Grar i
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The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

Hrar g, ﬁummqﬁhmwﬁﬁww%ﬁﬁﬁw-
" Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) T ITUTEA o STfaf=am, 1944 6t oy 35-41/35-3 % siavia:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the fors




sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended. '

(5) =7 < geifdra wraett Y e e arer Rt it & o e srepfef v srar g S v
[, Fraid ScITaT (o8 Td YT STTend =TT (Fraiary) Faw, 1982 # iR Bl

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) T g, FealT SR e U qaTahT srdiertd FArarteanr (feee) e wid srdier & AT
# FIIART (Demand) T &€ (Penalty) HT 10% Td STHT HTAT ATaTd g1 gretiieh, Aferehad 73 1
10 Wmﬁl (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(i1) amount of erroneous Cenvat Credit taken;
(i) amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) = SR 3 i srdier sfRreor 3 wwer Stet e oA o AT Ive faaTfed gy ar aiv iRy g
5% F 10% FEET I A gt et T08 et gy a9 a0 & 10% AT T T ST Fhell gl

In view of above, an appeal against this order shall lie before the Trlbu-nal-,.on
payment of 10% of the duty demanded where duty or duty and penalty are"maﬁa __E_Uje,x’ \
or penalty, where penalty alone is in dispute.” a s \’;"“ ,
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rf e s/ ORDER-IN-APPEAL

The present appeal has been filed by Shri Atul Ravishankar Pandya, Proprietor of
M/s Jay Enterprises, Swagat Rain Forest—l,.B—S, Opp. Pratik Mall, Kudasan, Gandhinagar,
Gujarat-382009 [hereinafter referred to as “the appellant”] against Order in Original No.
AHM-CEX-003-ADC-RKJ-008-22-23 dated 20.03.2023 [hereinafter referred to as “the
impugned order”] passed by the Joint Commissioner, CGST & Central Excise, Gandhinagar
Commissionerate [hereinafter referred to as “the adjudicating authority"].

2. Briefly stated, the facts of the case are that the appellant were registered under
Service Tax having Registration No. AIWPP8592NSD001 and were providing Works
Contract Service. As per information received from Income Tax Department, it was
observed that during the period F.Y. 2015-16 & F.Y. 2016-17 the appellant had earned
substantial service income but have not paid service tax thereon. Letters dated 09.04.2021
and 16.04.2021 were issued to the appellant calling for the details of services provided
during the period. But, no reply was submitted by them. The jurisdictional officer therefore
considering the services provided by the appellant during the relevant period as taxable
under Section 65 B (44) of the Finance Act, 1994 determined the Service Tax liability for the
F.Y. 2015-16 & F.Y. 2016-17 on the basis of value of ‘Sales of Services’ under Sales/Gross
Receipts from Services (Value from ITR) and Form 26AS as details below:

Sr. | Period Differential Taxable Value as per | Rate of Service Service Tax payable
No. | (F.Y) Income Tax Data (in Rs.) Tax incl. Cess but not paid (in Rs.)
1 2015-16 3,44,22,433/- 14.5% 49,91,252/-
2016-17 3,19,38,578/- 15% ~47,90,787/-
Total 97,82,039/-

3. The appellant was issued Show Cause Notice No. ADC-PMR-002/21-22 dated
22.04.2021 (in short SCN) proposing to demand and recover Service Tax amounting to
Rs.97,82,039/- for the period F.Y. 2015-16 & F.Y. 2016-17, under proviso to Section 73 (1)
of Finance Act, 1994 along with interest under Section 75 of the Act. The SCN also
proposed imposition of penalty under Section 77(2), Section 77(3) (c) and Section 78 of the
Finance Act, 1994.

4. The SCN was adjudicated vide the impugned order wherein the Service Tax demand
of Rs.96,13,737/- was confirmed for the period F.Y. 2015-16 & F.Y. 2016-17 alongwith
interest. Penalty of Rs.10,000/- under Section 77(2); Penalty under Section 77 (1) (c) and
Penalty of Rs.96,13,737/- was also imposed under Section 78 (1) of the Finance Act,1994.

B Aggrieved by the impugned order, the appellant has preferred the present appeal
on following grounds:

> The adjudicating authority has calculated the Service Tax payable on the basis of
value of “sales of goods under Sales/Gross Receipts from business (Value from ITR)"
or “Total amount paid/credited u/s 194C, 1941, 194H, 194J)" as provided by the
Income Tax Department for the F.Y. 2015-16 & 2016-17 , which cannot prove that
the amount shown in Income Tax Return is taxable under Service Tax Law and
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Tax Assessment and not for Service Tax Assessment. They relied upon the following
judgements of the Hon'ble Courts and Tribunal in case of :

e JIJesudasan vs. CCE 2015 (38) S.T.R 1099 (Tri.Chennai);

° Shubham Electricals v. CCE 2015 (40) S.T.R. 1034 (Tri. - Del.)

o Deltax Enterprises v. CCE 2018 (10) G.S.T.L. 392 (Tri. - Del.)

° Faquir Chand Gulati vs. Uppal Agencies Pvt Ltd 2008 (12.) S.T:R 401 (S.C)

The appellant is engaged in trading of electrical items as well as job work income.
The appellant has VAT registration and the supply of goods by the appellant does
not fall under the definition of “service”. Thus, the income earned by the appellant
by way of sale of electric items shall be taxable under Gujarat Value Added Tax Act,
2003. The appellant was liable to take registration under VAT regime. The VAT
registration number (TIN) of the appellant is 24060101405. VAT has been duly paid
on the turnover earned through supply of goods. Copy of VAT returns & Financial
Statements for the FY 2015-16 & 2016-17 has been submitted.

It must be appreciated that the rate of VAT in case of Works Contract Service is
0.6%, whereas for sale of goods rate of VAT is 5%. Hence, the appellant has proved
beyond doubt by submitting invoices wherein the rate of VAT is 5%. The claim of
appellant is corroborated in VAT audit assessment as submitted and verified by
state tax regulatory authorities. Hence, it seems that the Ld. Adjudicating authority
does not want to rely on the VAT assessment order but would demand service tax
merely on the basis Strange Invoice of the appellant and based on doubt of
credibility of invoice without any corroborative evidence.

It is submitted that selective reading of profit and loss account only for labour
expenses, while ignoring material purchase amount in the same Profit and loss
account is not allowed. In FY 2015-16, there is material purchase amount of Rs.
1,74,62,302.06 and in FY 2016-17, the material purchase amount is Rs.
2,25,70,270.91. When Adjudicating authority can read and refer labour expenses in
profit and loss account, how come material purchase expenses are not referred for
adopting abated value. This selective reference and reading of documents; ignoring
VAT Assessment Orders and not referring to rate of VAT on works contract services
seems to be non-descript and capricious.

For the said supply of goods, TDS u/s 194C has been deducted by the recipient of
goods. The officer is of contention that since TDS u/s 194C has been deducted, the
said supply shall be classified as “works contract services” and not as supply of
goods. Here, the appellant would like to submit that the complete nature of

transaction cannot be determined by the type of TDS.

Appellant is involved in trading of goods also. The same fact can be confirmed from
the filed Income Tax return and Profit and Loss account of appellant Copies of both
are already submitted to the Ld. Officer. In case of sale of good appe]tant has

I‘fa

already paid VAT. The figures related to sale of goods dis fo‘sed’m Inc ,me Tax
return and VAT return is tabulated as below: °( i
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Particulars 2015-16 2016-17
Sale of Goods as perITR 2,93,38,961 3,28,92,501
Sale of Goods as per VAT Return 2,93,38,961 3,28,92,501
Difference ‘ - -

> Since the appellant has duly filed VAT returns as well as paid relevant tax on the
income disclosed in Income Tax Returns, the demand imposed under Service Tax
should be set aside on this ground alone.

> From the above table, it is crystal clear that appellant has already paid VAT on sale
of goods so there is no question of payment of Service Tax arises.

» There is nothing in the law which forbids double taxation, but it should not be by
way of mere interpretation of something whereby same income or turnover gets
taxed twice. Unless otherwise specified in any law, every income shall be taxed
according to its relevant law. In the given case as well, the tax can be levied only
under the Value Added Tax law. The demand imposed under Service Tax law is non-
tenable, illegal and unsustainable. As the income has already been taxed and
relevant taxes have been paid by the appellant, the impugned order needs to be set
aside on that ground alone.

» The bulk issuance of order on the basis of Form ITR filed by the appellant without

consideration to the applicability of taxation law is violation of Article 265 of

~ Constitution of India. Thus, the said order issued is unthinkable and hence, the order
needs to be set aside. .

> In present case, the main contractors to whom appellant had provided service were
providing service to Government for Sarva Shiksha Abhiyan related works and their
services were reported to us to be exempt under entry no 12 and 12A of
Notification No. 25/2012-ST, dated 20-06-2012 as amended. The main contractor
has availed the benefit of entry no. 12 (c) of Mega Exemption Notification - 25/2012

- ST dated 20.06.2012. The appellant has availed the benefit of entry no.29(h) of
Mega Exemption Notification - 25/2012 - ST dated 20.06.2012. The said entry is

reproduced below for your reference:
29, Services by the following persons in respective capacities —
(h) sub-contractor providing services by way of works contract to another
contractor providing works contract services which are exempt”

> However, vide Finance Act 2015 Government withdrew certain exemptions in

relation to construction activity. The extract of the entry stated above [12(a), (c) &

_ ()] were omitted and henceforth becomes taxable w.e.f. 1st April, 2015. However,

Central Government again in Finance Act, 2016 restored the exemption as new entry

no 12A (a), (c) & (f) w.ef. 01.03.2016 in limited manner (i.e. exemption shall be

applicable on for such contracts that are entered into before 01.03.2015 i.e. date of
publication of notification no. 06/2015-ST).

> Further, Circular no. F. No. 334/8/2016-TRU dated 29th February 2016 was also
issued with this regard to clarify the availability of refund. Entry no. 12

6
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(c) of Notification no. 25/2012-ST read with Section 102 of Finance Act, 2016, one
can derive at following major five conditions that are required to be fulfilled for
claiming the refund claim:

(1)  Services must be provided to Government local authority or a
governmental authority;

(i) Such services must be by way of construction, erection, commissioning,
installation, completion, installation, completion, fitting out repair,
maintenance, renovation or alteration of a civil structure.

(iff) Such contract must have been entered before 01.03.2015,

(iv)  Such refund claim must be filed within six months from the date on which
finance bill, 2016 receives Presidential Assent

(v) Assessee claiming refund should not have collected service tax from
Government or local authority or governmental authority (unjust
enrichment)

> For the period from 01.03.2015 to 29.02.2016, the exemption available for contract
entered before 01.03. 2015 for services under Entry 12 (a), (c), (f) was withdrawn.
However, vide Section 102 of Finance Act, 2015 read with Circular no. F. No.
334/8/2016-TRU dated 29th February, 2016, refund mechanism for the said period
" was introduced. Due to this, tax was payable during such period but the same was
available as refund.

> In the present case, appellant has entered into an agreement with M/s. Mudit
Corporations (Sub-Contractor) for internal electrifications in Government primary
school rooms in various districts of Gujarat state under Sarva Siksha Abhiyan (SSA)
project of Government of Gujarat. M/s. Jaycon (Main Contractor) has sub-contracted
such contract to M/s. Mudit Corporations on 19.01.2015. M/s. Jaycon has entered
into an agreement on 29.12.2014. So, main contract has been entered before
01.03.2015. The diagrammatic representation of workflow is as below:

M/s. Atul

M/s. Mudit 4 i
[GovemmentJ |:> M/s. Jaycon } [___':> B J E> [Rawshankal ‘l

Pandya

> Appellant has received income by providing work contract service to M/s. Mudit
Corporations and such income is exempt as per Clause 29(h) of Notification

No.25/2012-ST dated 20.06.2012.

> Appellant fulfills all the conditions for availing threshold exemption benefit vide
Notification No. 33/2012-ST dated 20-06-2012, for the period referred in notice. The
appellant eligible to claim exemption in F.Y. 2015-16 to F.Y. 2016-17 as follows:

Particulars 2015-16 ' 2016-17

Total Income as per ITR 3,05,05,053 3,40,97,251
Less: Interest Income 26,263 21,716
Less: Income from sale of goods as per VAT 2.93,38,963
returns
Less: Exempt Jobwork Income’ 8,99,02 J/
Net Income for availing SSP Exemption 2,40,805’

B
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> As aggregate turnover of the appellant is Rs. 2,40,804/- during F.Y. 2015-16 and Rs.
9,30,074/- during F.Y. 2016-17, which is below threshold limit as discussed above,
appellant is not required to pay Service Tax.

> As per Circular No 128/47/2019-GST dated 23.12.2019, it is mandatory to quote DIN
number on any communications issued to registered taxpayer. The said
communication can be made in any form that includes E-mail as well in connection
-with search, authorization, summons, arrest memos, inspection notices etc. By
considering the said Circular, Notice received regarding short payment of Tax
Liability to us doesn't contain DIN reference. Hence, the communication sent to us
for providing the clarification on such difference is not as per the instruction issued
by CBIC to departmental officers and hence it will be considered as null'and void.

> The figures reflected in Income Tax.Returns and Form 26AS are already available
with the department at the time of filing during relevant year itself. Therefore, the
said information has never been suppressed by the concerned taxpayer from the
department. Further, it is submitted that the appellant has also not indulged in any
fraud or collusion or willful misstatement as the given figures reported in ITR on the
basis of which SCN has been issued and the said information is available for
department's perusal right from the year in question.

> It is a settled principle of law that in cases where the original demand is not
sustainable, interest & penalty cannot be levied. In view of the aforesaid
submissions, it is clear that the demand itself is not sustainable and hence, the
question of imposing interest and penalty does not arise. Hence, the interest and
penalty imposed by the impugned Order is liable to be dropped.

6. Personal Hearing in the case was held on 14.12.2023. Shri Rashmin Vaja, Chartered
Accountant appeared for personal hearing on behalf of the appellant. He stated that their
clients sold electrical goods. Hence, Service Tax is not applicable. Further, he reiterated the
contents of the written submission and requested to allow their appeal.

7. I have carefully gone through the facts of the case available on record, grounds of
appeal in the appeal memorandum, oral submissions made during personal hearing, the
impugned order passed by the adjudicating authority and other case records. The issue
before me for decision in the present appeal is whether the demand of service tax
amounting to Rs.96,13,737/- confirmed under proviso to Section 73 (1) of Finance Act,
1994 alongwith interest, and penalties vide the impugned order passed by the adjudicating
authority in the facts and circumstances of the case is legal and proper or otherwise. The
demand pertains to the period F.Y. 2015-16 & F.Y. 2016-17.

7.1  The appellant have basically claimed following:-

a) They have provided services to main contractor who in turn have rendered
services to Government for Sarva Shiksha Abhiyan related works which is
exempted vide Entry no 12 and 12A of Notification No. 25/2012-ST, dated
20-06-2012. They are eligible for the benefit of entry no. 29(h) /
Exemption Notification - 25/2012 - ST dated 20.06.2012.

8
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b)  Apart from job-work they have also done trading of electrical goods on
which they have paid VAT so the question of paying service tax on such
transaction does not arise.

<) They claim they are also eligible for the benefit of exemption vide
Notification No. 33/2012-ST dated 20-06-2012.

7.2 On the first issue the adjudicating authority observed that the contract has been
entered between the main contractor M/s. Bhumi Procon Pvt. Ltd., Vadodara and Gujarat
Council of Elementary Education. This work was later sub-contracted to the appellant vide
Work Order dated 14.05.2016. Since the contract entered is after 01.03.2015, it was held
that the exemption is not available to the appellant. Further, in respect of contract entered
by the appellant with M/s. Mudit Corporations (sub-contractor) for internal electrifications
in Government primary school room in various districts of Gujarat States under Sarva
Siksha Abhiyan (SSA) project of government of Gujarat. It was observed that the main
contractor M/s. Jaycon has sub-contracted the contract to M/s. Mudit Corporations on
19.01.2015, which is prior to 01.03.2015. Hence, income received towards such contract is
exempted in terms of Notification No.25/2012-ST dated 20.6.2012.

7.3  The appellant claim that the main contractors to whom they have provided services
were providing the service to Government for Sarva Shiksha Abhiyan related works and
their services are exempted vide Entry No. 12 & 12A of Notification No.25/2012-ST. To
examine the exemption relevant text of the said notification is reproduced below:-

Notification No.25/2012-ST dated 20.06.2012

12. Services provided to the Government, a local authority or a governmental authority
by way of construction, erection, commissioning, installation, completion, fitting out,
repair, maintenance, renovation, or alteration of -

@) a civil structure or any other original works meant predominantly for use other than for
commerce, industry, or any other business or profession;

b) a historical monument, archaeological site or remains of nat/ona/ importance,
archaeological excavation, or antiquity specified under the Ancient Monuments and
Archaeological Sites and Remains Act, 1958 (24 of 1958);

(c) a structure meant predominantly for use as (i) an educational, (ii) a clinical, or (iii)
an art or cultural establishment; '

(@) canal, dam or other irrigation works;

(e) pipeline, conduit or plant for (i) water supply (ij) water treatment, or (i) sewerage
treatment or disposal; or

) a residential complex predominantly meant for self-use or the use of their employees

or other persons specified in the Explanation 1 to clause 44 of section 658 of the said Act;

7.4 In the above entry, items (a), (c) and (f) was omitted vide [Notification No.
6/2015-S.T., dated 1-3-2015]. However, vide Section 102 of the Finance Act, 2016,
special provision was inserted, wherein retrospective exemption was provided to certain
cases relating to construction of Government buildings. Section 102 is reproduced below;

SECTION 102. Special provision for exemption in certain cases relating to construction of
Government buildings. — (1) Notwithstanding anything contained in section 668, no serwc‘e”;jax
sha// be /ewed or collected during the period commencmg from the Ist day of Apy //,),?QJE‘- A
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-

erection, commissioning, installation, completion, fitting out, repair, maintenance, renovation or
alteration of — .
(a) a civil structure or any other original works meant predominantly for use other than for
commerce, industry or any other busin ess or profession;
(b) a structure meant predominantly for use as —
(i) an educational establishment;
(ii) a clinical establishment; or
(i) an art or cultural establishment;
(¢) a residential complex predominantly meant for self-use or for the use of their employees or other
persons specified in Explanation 1 to clause (44) of section 658 of the said Act,

under a contract entered into before the 1st day of March, 2015 and on which appropriate
stamp duty, where applicable, had been paid before that dafe.
(2) Refund shall be made of all such service tax which has been collected but which would not have
been so collected had sub-section (1) been in force at all the material times.
(3) Notwithstanding anything contained in this Chapter, an application for the claim of refund of
service tax shall be made within a period of six months from the date on which the Finance Bill, 2016
receives the assent of the President.

7.5 Thereafter vide Notification No.09/2016-ST dated 01.3.2016 after entry 12, with
effect from the 1st March, 2016, the following entry shall be inserted, namely -

“12A. Services provided to the Government, a local authority or a governmenial authority by
way of construction, erection, commissioning, installation, completion, fitting out, repair,
maintenance, renovation, or alteration of -
(a)  a civil structure or any other original works meant predominantly for use other than for
commerce, industry, or any other business or profession,
(b)  a structure meant predominantly for use as (i} an educational, .(ii} a clinical, or (iif)
an art or cultural establishment; or
(c)  a residential complex predominantly meant for self-use or the use of their employees
or other persons specified in the Explanation 1 to clause (44) of section 65 B of the said Act;
under a contract which had been entered info prior to the 1st March, 2015 and on which
appropriate stamp duty, where applicable, had been paid prior to such date :
provided that nothing contained in this entry shall apply on or after the 1st April, 2020;";

7.6 I find that the appellant have not submitted the contract entered between M/s.
Bhumi Procon Pvt. Ltd.,, Vadodara and Gujarat Council of Elementary Education (GCEE) to

prove that the contract entered were prior to 1% March, 2015. The adjudicating authority
denied exemption based on Work Order dated 14.05.2016 stating that the said contract

was sub-contracted to the appellant after 1% March, 2015. The contract entered between
M/s. Bhumi Procon Pvt. Ltd., Vadodara and GCEE should have been produced before the
adjudicating authority.

8. Second claim made by the appellant is that they have done trading of electrical
goods on which they have paid VAT hence service tax not required to be paid. The
adjudicating authority however held that since the income is deducted by the creditor
under Section 194C of the Income Tax Act, it is on the goods or material purchased from
the deductor for manufacturing or supplying a product. It is not on sale of goods. Further,
it was observed that the appellant has not submitted the contracts entered between the
creditors mentioned therein hence the appellant is liable to pay VAT on goods supplied
under any contract apart from the service tax in case services provided are not found to be

exempted.

8.1 Clause (54) of Section 65B “works contract” means a contract w trgmster\of, |
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property in goods involved in the execution of such contract is leviable to tax as sale of
goods and such contract is for the purpose of carrying out construction, erection,
commissioning, installation, completion, fitting out, repair, maintenance, renovation,
alteration of any movable or immovable property or for carrying out any other similar
activity or a part thereof in relation to such property. So a contract where transfer /supply
of material are involved in execution of contract and if such goods are leviable to sales
tax/VAT then said contract shall be classifiable under works contract service.

8.2 Ifind that the appellant have filed VAT return and discharged VAT on sale of goods.
They also submitted a C.A. Certificate issued by Nilesh J. Nanadankar & Co. wherein it is
certified that the appellant is engaged in business of trading/Reseller of electrical goods
and providing electrical installation services on job work basis. It is certified that during the
F.Y. 2015-16 and F.Y. 2016-17 they have shown the sale of goods and has paid VAT. They
certified that the figures shown in the Tax Audit Report, VAT Audit report in Form 217 and
VAT Return matches with the ITR return,

8.3 On going through the CA certificate, I find that they have sh'own sale of goods as

under;
Year Amount of Sale | VAT paid
of Goods
2015-16 | 2,93,38,961 1466947
2016-17 | 3,28,92,501 1644625

Since works contract involves transfer of goods, it is possible that the VAT was paid
on such transfer. I find that the appellant has also incurred labour expenses which also
establish the fact that the appellant was providing works contract service.

8.4 However, it is observed that the demand has been made on the entire amount of
income received towards works contract without excluding the value of goods & VAT paid.
I find that in terms of Rule 2A of SERVICE TAX (DETERMINATION OF VALUE) RULES, 2006,
service tax shall be determined only on the service portion of the works contract. Relevant
Rule 2A is reproduced below;

RULE [2A. Determination of value of service portion in the execution of a works contract. —
Subject to the provisions of section 67, the value of service portion in the execution of a works
contract. referred to in clause (h) of section 66E of the Act shall be determined in the following

manner, namely .-

(i) Value of service portion in the execution of a works contract shall be equivalent to the gross
amount charged for the works contract less the value of property in goods [or in goods and land or
undivided share of land, as the case may be] transferred in the execution of the said works contract.

Explanation. - For the purposes of this clause,-

* (a) gross amount charged for the works contract shall not include value added tax or sales tax, as
the case may be, paid or payable, if any, on transfer of property in goods involved in the execution
of the said works contract;

(b) value of works contract service shall Include, -
(i) labour charges for execution of the works;
(i) amount paid to a sub-contractor for labour and services;
(iii) charges for planning, designing and architect’s fees;
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(iv) charges for obtaining on hire or otherwise, machinery and tools used for the execution
of the works conftract;

(v) cost of consumables such as water, electricity, fuel used in the execution of the works
contract;

(vi) cost of establishment of the contractor relatable to supply of labour and services;

(vii) other similar expenses relatable to supply of labour and services; and

(viip) profit earned by the service provider relatable to supply of labour and services;

(c)- where value added tax or sales tax has been paid or payable on the actual value of property in
goods transferred in the execution of the works contract, then, such value adopted for the purposes
of payment of value added tax or sales tax, shall be taken as the value of property in goods
transferred in the execution of the said works contract for determination of the value of service
portion in the execution of works contract under this clause;

(if) Where the value has not been determined under clause (i), the person liable to pay tax on the
service portion involved in the execution of the works contract shall determine the service tax
payable in the following manner, namely .-

(A) in case of works contracts entered into for execution of original works, service tax shall be
payable on forty per cent of the total amount charged for the works contract;

[Provided that where the amount charged for works contract includes the value of goods as well as
land or undivided share of land, the service tax shall be payable on thirty per cent. of the total
amount charged for the works contract.]

[(B) in case of works contract, not covered under sub-clause (A), including works contract entered
into for, -

(i) maintenance or repair or recondjtioning or restoration or servicing of any goods; or

(i) maintenance or repair or completion and finishing services such as glazing or plastering or
floor and wall tiling or installation of electrical fittings of immovable property,

service tax shall be payable on seventy per cent of the total amount charged for the works
contract.]

Explanation 1. - For the purposes of this rule, -

(a) “original works” means-

(i) all new constructions;

(ii) all types of additions and alterations to abandoned or damaged structures on land that are
required to make them workable

(iij)erection, commissioning or installation of plant machinery or equipment or structures, whether
pre-fabricated or otherwise; A

(b) “total amount” means the sum total of the gross amount charged for the works contract and
the fair market value of all goods and services supplied in or in relation to the execution of the
works contract, whether or not supplied under the same contract or any other contract after
deducting-

(i) the amount charged for such goods or services, if any; and

(i) the value added tax or sales tax, if any, levied thereon .

Provided that the fair market value of goods and services so supplied may be determined in
accordance with the generally accepted accounting principles

8.5 Since works contract involves transfer or sale of goods, the value of the amount
charged for such goods or services, if any; and the value added tax or sales tax, if any,
levied thereon shall be deducted, which I find was not done in the instant case. So,
considering the deductions allowed in the total amount received, the demand needs to be
re-determined accordingly.

9. Further, the appellant have claimed that they are also eligible for the benefit of
exemption, vide Notification No. 33/2012-ST dated 20-06-2012. As per the said
notification, “aggregate value” means the sum total of value of taxable services charged in
the first consecutive invoices issued during a financial year but does not include value
charged in invoices issued towards such services which are exempt from whole of service
otification.
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execution of works contract, I find that only the taxable income shall constitute the

aggregate income. Thus, the aggregate value may get reduced so would the taxable
income. ~Hence, the SSI exemption claimed by the appellant needs to be examined
accordingly. '

10.  Accordingly, I set-aside the impugned order and allow the appeal by way of
remand.

11.  erdfier al EIRT &S el T8 TUTel &l YeRT SURITE aile § T ST g |
The appeal filed by the appellant stands disposed of in above terms.
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By REGD/SPEED POST A/D

To,

Shri Atul Ravishankar Pandya, - Appellant
Proprietor of M/s Jay Enterprises,

Swagat Rain Forest-1, B-5,

Opp. Pratik Mall, Kudasan,

Gandhinagar, Gujarat-332009.

The Additional Commissioner, - Respondent
CGST & Central Excise,
Gandhinagar Commissionerate

Copy to: ‘

1. The Principal Chief Commissioner, CGST and Central Excise, Ahmedabad.

2, The Commissioner, CGST and Central Excise, Gandhinagar

! The Superintendent (Systems), CGST, Appeals, Ahmedabad, for publication of OIA
on website.

U— Guard file.
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